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Real Estate
When in Doubt, Point It Out: Chapter 66 Attempts to
Clarify California's Residential Real Estate Disclosure
Obligations
Matt Lilligren
Code Sections Affected
Civil Code §§ 1102.6a, 1102.17, 1103.2 (amended).
AB 920 (Nakano); 2004 Stat. ch. 66.
I. INTRODUCTION

In California, more than 600,000 existing, single-family homes were sold in
2003, in addition to more than 150,000 new home sales during the same period.'
At a median price of $465,160, purchasing a home is a large expenditure
impacting numerous California residents each year.2 Because the failure to
disclose material facts is the leading cause of litigation regarding real estate
transactions, when selling a home, both the seller and his or her agent need to be
aware of the various disclosure requirements under California law.
The California Association of Realtors (CAR) represents the interests of both
buyers and sellers, making the organization interested in having disclosure laws
that are fair for both parties to a real estate transaction. The best way to
accomplish this, according to CAR, is to make sure sellers and their agents have
clear disclosure guidelines to follow when selling a home.5 This provides buyers
with as much information as possible to make an informed decision about a
prospective property and be aware of any potential problems before the
transaction is complete.6 To enhance the clarity of existing law, CAR drafted
Chapter 66 "to make some much needed updating of [three] areas of existing
disclosure laws."7

1. California Association of Realtors, 4Q 03/Annual Sales/Price Report, C.A.R. NEWS RELEASES,
Feb. 12, 2004, at http://www.car.org/index.php?id=MzMzNDA= (on file with the McGeorge Law Review)
(stating that 601,770 existing, single-family detached homes were sold in 2003).
2. California Association of Realtors, May 04 Sales/Price Report, C.A.R. NEWS RELEASES, June 25,
2004, at http://www.car.org/index.phpid=MzM4MzI= (on file with the McGeorge Law Review) (detailing the
median price of existing homes in California for May 2004).
3. Business Wire, Property LD.'sHazard Disclosure Reports Protect Sellers and Realtors, Nov. 4,
2002, at http://www.businesswire.com (on file with the McGeorge Law Review).
4. Interview with Stanley M. Wieg, Legislative Advocate, California Association of Realtors, in
Sacramento, Cal. (July 6, 2004) (notes on file with the McGeorge Law Review).
5. Id.
6. Id.
7. Letter from Stanley M. Wieg, Legislative Advocate, California Association of Realtors, to the
Honorable Martha Escutia, Chair, Senate Judiciary Committee (date printed on letter, June 26, 2004) (actual
date of letter, May 26, 2004) [hereinafter Wieg Letter] (on file with the McGeorge Law Review).
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II. LEGAL

BACKGROUND

It is well settled law in California, and most other states, that a seller of real
property has a general duty to disclose known "facts materially affecting the
value or desirability of the property." 8 In addition to this general obligation,
California has various statutory disclosure requirements for sellers of residential
property.9 These statutory duties are some of the most extensive in the country,
requiring more than a dozen separate disclosure documents for the sale of
residential property.'0 The statutory provisions require, inter alia, that the seller
disclose whether the property is (1) in an airport influence area," (2) affected by
industrial use, 12 or (3) in a natural hazard zone. 3
A. Airport Vicinities

Existing law requires residential developers, common interest developments,
and sellers of existing homes to disclose whether property is located within an
airport influence area. 4 However, a seller of an existing residence is only
obligated to disclose any knowledge of airport-related effects on the property,'5
unless the seller uses an expert to prepare the Natural Hazard Disclosure
Statement.16 In that case, the expert preparing the Natural Hazard Disclosure
Statement must determine whether the property is located in an airport influence
area 7 and provide the required notice when necessary.' 8 An airport influence area
can cover between twelve to forty-five square miles depending on the size,
8. Lingsch v. Savage, 213 Cal. App. 2d 729, 735, 29 Cal. Rptr. 201, 204 (1963); see also Easton v.
Strassburger, 152 Cal. App. 3d 90, 103, 199 Cal. Rptr. 383, 391 (1984) (holding that "a real estate broker is
under a duty to disclose facts materially affecting the value or desirability of the property which through
reasonable diligence should be known to him").
9. See California Association of Realtors, Real Estate Disclosure Summary Chart, Jan. 9, 2004, at
http://www.car.org/library/media/papers/pdf/ReatEstateDisclosureSummaryChartt-9-2004.pdf (on file with the
McGeorge Law Review) (outlining the various disclosure requirements under state and federal law).
10. H. May Spitz, Bats in Your Belfry? You May Need to Disclose Them; Rules Require Written
Divulgence of Everythingfrom Noisy Neighbors to Rabid Animals, L.A. TIMES, Apr. 25, 2004, at K 11.
11. CAL. BUS. & PROF. CODE § 11010 (West Supp. 2004); CAL. CIv. CODE §§ 1103.4, 1353 (West
Supp. 2004).
12. CAL. CIV. CODE § 1102.17 (West Supp. 2004).
13. Id. § 1103.2 (West Supp. 2004).
14. CAL. Bus. & PROF. CODE § 11010 (West Supp. 2004); CAL. CIV. CODE §§ 1103.4, 1353 (West
Supp.2004).
15. See CAL. CIV. CODE § 1102.6 (West Supp. 2004) (specifying that the seller must indicate whether
they are aware of "[n]eighborhood noise problems or other nuisances").
16. Id. § 1103.4(c) (West Supp. 2004); see infra Part II.C (discussing the requirements of the Natural
Hazard Disclosure Statement).
17. CAL. Bus. & PROF. CODE § I1010(b)(12)(B) (West Supp. 2004) (defining "airport influence area" as
"the area in which current or future airport-related noise, overflight, safety, or airspace protection factors may
significantly affect land uses or necessitate restriction on those uses as determined by an airport land use
commission").
18. CAL. CIV. CODE § 1103.4(c) (West Supp. 2004).
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orientation, and classification of the airport's runways.' 9 In addition to the state
mandate, city and county governments may create additional or different
disclosure requirements regarding airport influence areas.2"
B. Industrial Uses
Prior to the enactment of Chapter 66, California law required a seller of
residential property to disclose whether the property was "affected by or zoned to
allow an industrial use. 21 Industrial uses consist of manufacturing, commercial,
or airport uses expressly permitted by law within city or county established zones
or districts 2 In addition to regulating disclosure of industrial uses, existing law
also requires the disclosure of any nuisance23 that affects the property.24
C. NaturalHazards
A seller of residential property is required to provide a statutory Natural
Hazard Disclosure Statement regarding certain enumerated natural hazards which
may affect the property.2 5 The statement lists various hazardous zones created by

federal and state regulations, and if the property in question falls within one of
the zones, this must be disclosed by the seller and his or her agent. 26 The hazard
zones include special flood hazard areas, areas of potential flooding, very high
fire hazard severity zones, wildland areas that may contain substantial forest fire
risks and hazards, earthquake fault zones, and seismic hazard zones. 2' Existing
law allows for the use of substitute disclosure reports to satisfy the Natural
Hazard Disclosure Statement requirement, and the alternative disclosure may be
provided by a third-party consultant who is then liable for the information that he
or she provides.2 s
III. CHAPTER 66

Chapter 66 expands and clarifies the disclosures that a seller of residential
property must make upon transfer of property and subsequently revises the

19.

Hal R. Yeager, How Big Is an Airport Influence Area?, at http://www.defendmyhome.corn (last

visited June 17, 2004) (on file with the McGeorge Law Review).
20. CAL. CIV. CODE § 1102.6a (West Supp. 2004).
21. Id. § 1102.17 (West Supp. 2004).
22. CAL. CIV. PROC. CODE § 731a (West 1980).
23. See BLACK'S LAW DICTIONARY 1093 (7th ed. 1999) (defining "nuisance" as "[a] condition or
situation (such as loud noise or foul odor) that interferes with the use or enjoyment of property").
24. CAL. CIV. CODE § 1102.6 (West Supp. 2004).
25. Id. § 1103.2 (West Supp. 2004).
26. Id. § 1103.2(a) (West Supp. 2004).
27. Id.
28. Id. §§ 1102.4, 1103.2, 1103.4 (West Supp. 2004).
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standardized disclosure forms used in this area. 9 Specifically, Chapter 66
modifies the disclosure requirements for property affected by airports, industrial
uses, and natural hazards. 0
First, Chapter 66 clarifies the level of disclosure required when a property is
within the vicinity of an airport, resolving ambiguities between requirements of
cities or counties and those of state law.3" After January 1, 2005, when a local
government establishes its own disclosure obligations concerning the proximity
or effects of an airport, the local disclosure must meet the minimum state
disclosure requirements. 2 In addition, if a city or county does not create or reenact local disclosure requirements regarding airports by January 1, 2006,
disclosures which conform to the state requirements are adequate to satisfy any
local obligations.33 This effectively preempts any local requirements for airport
disclosures passed before January 1, 2005, giving cities and counties one year to
re-enact any prior airport disclosure requirements they deem necessary. 4
Second, Chapter 66 refines the disclosure requirements for a seller of
residential property located near an industrial use. In addition to the existing
requirement that a seller disclose whether the property is zoned to allow an
Chapter 66 requires a seller, who knows that the property is
industrial use,
"adjacent to"36 an industrial use or "affected by a nuisance created by such a use,"
to give written notice disclosing such information before transferring title.37
Finally, Chapter 66 modifies the statutory Natural Hazard Disclosure
Statement to comply with the use of information provided by a third-party
consultant regarding the natural hazards.39 The amended Natural Hazard
Disclosure Statement form allows sellers of residential property, as an alternative
to making representations about their own knowledge regarding natural hazards,
to indicate on the form that they have "exercised good faith in the selection of a
third-party report provider" and that the information provided is based on the
third-party's findings.3 9 Where an expert is used, Chapter 66 requires the third-

29. SENATE RULES COMMITTEE, FLOOR ANALYSIS OF AB 920, at 1 (June 2, 2004).
30. SENATE JUDICIARY COMMITTEE, COMMITTEE ANALYSIS OF AB 920, at 1-2 (June 2,2004).
31. ld. at 2-3.
32. CAL. CIV. CODE § 1102.6a(d)(1) (amended by Chapter 66) (stating that the disclosure "shall contain
at a minimum, the information in the statement 'Notice of Airport in Vicinity' found in Section 11010 of the
Business and Professions Code, or Section 1103.4 or 1353" of the Civil Code).
33. Id. § 1102.6a(d)(2) (amended by Chapter 66) (stating that "the provision of an 'airport influence
area' disclosure pursuant to Section 11010 of the Business and Professions Code, or Section 1103.4 or 1353 [of
the Civil Code], or if there is not a current airport influence map, a written disclosure of an airport within two
statute miles, shall be deemed to satisfy any city or county requirements").
34. Id.
35. SENATE RULES COMMITTEE, FLOOR ANALYSIS OF AB 920, at 2 (June 2, 2004).
36. See BLACK'S LAW DICTIONARY 42 (7th ed. 1999) (defining "adjacent" as "[1lying near or close to;
sometimes contigious; neighboring").
37. CAL. CIV. CODE § 1102.17 (amended by Chapter 66).
38. Id. § 1103.2(a) (amended by Chapter 66).
39. Id. (stating that the declarations made in the Natural Hazard Disclosure Statement "are based upon
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party consultant to supplement his or her report with a signed Natural Hazard
Disclosure Statement form. ° In addition, it amends the 441Natural Hazard Disclosure Statement form to allow for additional signatures and makes accommodations for the use of preprinted names in place of original signatures. 2
IV. ANALYSIS
The purpose of Chapter 66 is to clean up and simplify existing disclosure
requirements regarding the sale of residential real property, and to revise
disclosure forms to reflect necessary changes. 43 The sponsor of Chapter 66, CAR,
states that "the changes ...will improve the information available to prospective
home buyers and ensure that they are not faced with unpleasant surprises after
purchasing a home." 4 CAR drafted Chapter 66 in response to input they received
from real estate agents and brokers regarding problems with existing law, and
also to prevent potential problems from arising under existing law in the future.45
CAR determined that three specific areas of statutory disclosure obligations
needed modification.46
Recent legislation took effect January 1, 2004, creating a statewide disclosure obligation for property within an airport influence area. 7 According to
CAR, this is an important area for legislation because of the increasing
development of residential housing growing toward airports. s Unfortunately,
because of the growing trend at the local level to require some form of disclosure
for airport effects on residential property,49 the new state law "lies atop a
disorganized patchwork quilt of locally imposed disclosure requirements."50
Following the establishment of the new state disclosure obligation for airport
influenced property, it was unclear how the state law would interact with city and

information provided by the independent third-party disclosure provider as a substituted disclosure ....Neither
transferor(s) nor their agent(s) (1)has independently verified the information contained in the report or (2) is
personally aware of any errors or inaccuracies in the information contained on the statement").
40. Id. § 1103.2(f)(2) (amended by Chapter 66).
41. Id. § 1103.2(a) (amended by Chapter 66) (providing additional signature lines for transferors and
transferees to accommodate for multiple parties).
42. Id. § 1103.2(f)(3) (amended by Chapter 66) (stating that "an agent and third-party provider may
cause his or her name to be preprinted in lieu of an original signature in the portions of the form reserved for
signatures. The use of a preprinted name shall not change the legal effect of the acknowledgement").
43. SENATE JUDICIARY COMMITTEE, COMMIrTEE ANALYSIS OF AB 920, at 1 (June 2, 2004).
44. Wieg Letter, supra note 7.
45. Interview with Stanley M. Wieg, supra note 4.
46. SENATE JUDICIARY COMMITTEE, COMMrITEE ANALYSIS OF AB 920, at 5 (June 2, 2004).
47. CAL. BUS. & PROF. CODE § 11010 (West Supp. 2004); CAL. CIV. CODE §§ 1103.4, 1353 (West

Supp. 2004).
48.
49.
50.

Interview with Stanley M. Wieg, supra note 4.
Id.
ASSEMBLY FLOOR, CONCURRENCE IN SENATE AMENDMENTS, AB

920, at 3 (June 16, 2004).
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county imposed requirements."' Chapter 66 settles this conflict by establishing
clear rules for compliance between state and local airport disclosure
requirements.- This allows local governments to create their own disclosure
obligations regarding airport influence areas, while still ensuring compliance
with the state mandate. 3 Ultimately, CAR would have preferred state law to
control disclosures in airport influence areas without the option for local
governments to enact their own disclosure requirements; however, the progress
made satisfies the organization. 4 Chapter 66 preempts all previous local
disclosure requirements, compelling local governments to re-enact any additional
or different requirements they deem necessary, which allows citizens of the
community the opportunity to be heard regarding the proposed changes.5
In addition to the requirement that a seller disclose any nuisance affecting a
residential property, prior law required the disclosure of any industrial use
affecting the property, without providing a benchmark for what level of impact
the industrial use had to have to necessitate disclosure. 6 CAR received
numerous questions about which "affects" on the property from industrial uses
were necessary to disclose. 7 According to CAR, the previous requirement was
"arguably ambiguous, since a seller may not realize whether or how a nearby
industrial use affects the property for sale."58 The disclosure requirement could
have encompassed only negative affects on the property, or possibly, a seller may
have been required to disclose any affect on the property from an industrial use,
whether good or bad. 9 Chapter 66 clarifies this piecemeal disclosure requirement
by making it necessary for a seller to disclose only the affects of an industrial use
that actually rise to the level of a nuisance. 6° This clarifies the scope of the
disclosure requirement "to ensure that any adjacent industrial
use is disclosed,
' 6
and that any nuisance created by such use is disclosed. '

51. CAL. Bus. & PROF. CODE § 11010 (West Supp. 2004); CAL. CIV. CODE §§ 1102.6a, 1103.4, 1353
(West Supp. 2004).
52. See supra Part HI.
53. See SENATE JUDICIARY COMMITTEE, COMMITTEE ANALYSIS OF AB 920, at 5 (June 2, 2004)
(discussing the impact of Chapter 66 on airport influence area disclosure requirements).
54. Interview with Stanley M. Wieg, supra note 4.
55. Id.
56. See supra Part H.B.
57. Interview with Stanley M. Wieg, supra note 4.
58. SENATE JUDICIARY COMMITTEE, COMMITTEE ANALYSIS of AB 920, at 6 (June 2, 2004).
59. Interview with Stanley M. Wieg, supra note 4.
60. See supra Part lII.
61. Wieg Letter, supra note 7.

946
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Specialized companies, like Property I.D.,62 have emerged throughout the
state to assist owners with the complexity of providing a buyer with a Natural
Hazard Disclosure Statement. 63 It is estimated that professional disclosure
companies perform between eighty-five to one hundred percent of natural hazard
disclosures in urban areas throughout California. 64 However, the influx of these
third-party consulting companies necessitated revision of the statutory form to
61
better comply with their frequent use.
The modification to the Natural Hazard Disclosure Statement was the most
controversial provision of Chapter 66. 6 Third-party disclosure companies liked
the prior natural hazard disclosure laws because they did not clearly relieve a
seller of liability for the information provided by the professional disclosure
companies.67 Under prior law, even though a seller hired a professional company
to perform the required disclosures, the seller was still required to verify the
findings of the company. 68 According to CAR, this was a difficult and impractical
requirement to satisfy due to the difficulty of reading and locating the necessary
maps to determine which hazards affect a particular property.69 It is easier and
more reliable to have a professional company provide the natural hazard
disclosure because most sellers do not have the knowledge or expertise to
determine which hazards were affecting their property, which is the reason most
sellers hired the professional companies in the first place.7 °
Chapter 66 solves this problem by making the professional disclosure
7
company sign the Natural Hazard Disclosure Statement verifying their work. '
Although CAR would have liked two separate disclosure forms, one signed by
the seller and his or her agent and the other signed by the disclosure company,
the organization is happy with the affect of Chapter 66 in limiting the liability of
the seller and his or her agent.72 Now the seller and agent are only responsible for
verifying that they used good faith in the selection of the disclosure company, in
addition to the seller's general requirement to disclose any actual knowledge they
have regarding natural hazards affecting the property.73
62. See Business Wire, PropertyLD. 's Hazard DisclosureReports ProtectSellers and Realtors, Nov. 4,
2002, at http://www.businesswire.com (on file with the McGeorge Law Review) (indicating that Property I.D. is
the largest hazard disclosure company in the country and discussing the benefits of using the company to satisfy
the required hazard disclosures).
63. H. May Spitz, Bats in Your Belfry? You May Need to Disclose Them; Rules Require Written
Divulgence of Everything from Noisy Neighbors to Rabid Animals, L.A. TIMES, Apr. 25, 2004, at KI 1.
64. Interview with Stanley M. Wieg, supra note 4.
65. Wieg Letter, supra note 7.
66. Interview with Stanley M. Wieg, supra note 4.
67. Id.
68. Id.
69. Id.
70. Id.
71. See supraPart 11.
72. Interview with Stanley M. Wieg, supra note 4.
73. Id.
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V. CONCLUSION

Chapter 66 accomplishes many of the goals of its sponsor by clarifying
disclosure requirements for sellers of residential property regarding airport
vicinities, industrial uses, and natural hazards.74 By clearly defining a seller's
disclosure obligations, buyers will have improved access to information
regarding a prospective property before they make the decision to purchase.75
However, disclosure laws are often the result of litigation or input received from
industry professionals who constantly apply the laws and understand how they
can be improved.76 Thus, with the constantly changing real estate market and high
litigation climate of California, we will most likely see disclosure laws continue
to evolve for years to come."

74. See supra Parts III, IV.
75. See supra Part I.
76. H. May Spitz, Bats in Your Belfry? You
Divulgence of Everything from Noisy Neighbors to
Interview with Stanley M. Wieg, supra note 4.
77. See supra notes 1-3 and accompanying text
the high litigation statistics surrounding non-disclosure

May Need to Disclose Them; Rules Require Written
Rabid Animals, L.A. TIMES, Apr. 25, 2004, at KI I;
(describing various changes to the real estate market and
in California).

